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I. Qualifications	  

1. I	  am	  Professor	  Emerita,	  Department	  of	  Sociology	  at	  the	  University	  of	  

Wisconsin-‐Milwaukee	  (UWM).	  	  Prior	  to	  joining	  the	  faculty	  at	  UWM	  in	  2003,	  I	  was	  

Associate	  Professor,	  Joint	  Program	  in	  Survey	  Methodology,	  University	  of	  Maryland	  

and	  University	  of	  Michigan.	  	  I	  received	  a	  B.S.	  from	  the	  University	  of	  Wisconsin	  and	  a	  

M.S.	  (Biostatistics)	  and	  Ph.D.	  (Sociology)	  from	  the	  University	  of	  Michigan.	  	  I	  served	  

as	  co-‐Editor,	  Public	  Opinion	  Quarterly	  from	  2008-‐2012	  and	  as	  President,	  American	  

Association	  for	  Public	  Opinion	  Research	  (AAPOR)	  from	  2007-‐2008.	  	  In	  2015	  I	  was	  

awarded	  the	  AAPOR	  Award	  for	  Exceptional	  Distinguished	  Achievement.	  	  Between	  

1998	  and	  2004,	  I	  was	  an	  associate	  editor	  of	  the	  Journal	  of	  Official	  Statistics	  and	  I	  

have	  served	  as	  a	  reviewer	  for	  numerous	  other	  journals	  and	  publications.	  	  I	  am	  an	  

elected	  Fellow,	  American	  Statistical	  Association.	  	  In	  recent	  years	  I	  have	  served	  as	  an	  

advisor	  to	  the	  U.S.	  Energy	  Information	  Agency,	  the	  California	  Health	  Interview	  

Survey,	  and	  the	  U.S.	  Bureau	  of	  Labor	  Statistics,	  as	  a	  member	  of	  technical	  panels	  of	  

the	  National	  Academy	  of	  Sciences	  as	  well	  as	  a	  reviewer	  for	  the	  National	  Science	  

Foundation	  and	  the	  National	  Institutes	  of	  Health,	  all	  with	  respect	  to	  my	  area	  of	  

expertise,	  survey	  methodology.	  	  I	  have	  testified	  as	  an	  expert	  on	  survey	  research	  

methodology	  in	  federal	  and	  state	  court	  cases.	  

2. My	  research	  focuses	  on	  various	  aspects	  of	  survey	  methodology,	  including,	  

but	  not	  limited	  to,	  the	  effects	  of	  mode	  and	  methods	  of	  data	  collection,	  question	  and	  

questionnaire	  design,	  response	  error,	  and	  means	  to	  assess	  and	  reduce	  various	  

sources	  of	  error	  in	  the	  survey	  process.	  	  I	  have	  taught	  courses	  on	  survey	  
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methodology,	  questionnaire	  design,	  and	  advanced	  statistical	  methods	  and	  have	  

offered	  short	  courses	  on	  questionnaire	  design	  to	  various	  audiences.	  	  My	  curriculum	  

vitae,	  which	  outlines	  my	  professional	  experience	  as	  well	  as	  my	  publications,	  is	  

included	  as	  Appendix	  A.	  	  

II. Introduction	  and	  Summary	  	  

3. The	  Joint	  Sports	  Claimants	  (JSC)	  have	  asked	  that	  I	  review	  the	  2010-‐13	  cable	  

operator	  surveys	  conducted	  by	  Bortz	  Media	  and	  Sports	  Group,	  Inc.	  (Bortz)	  and	  

render	  my	  opinion	  on	  the	  methodology	  used	  to	  conduct	  the	  surveys.	  	  Bortz	  

describes	  that	  methodology	  in	  a	  report	  entitled	  “Cable	  Operator	  Valuation	  of	  Distant	  

Signal	  Non-‐Network	  Programming:	  2010-‐13”	  (Bortz	  Report).	  

4. My	  review	  of	  the	  Bortz	  Report	  leads	  me	  to	  conclude	  that	  the	  2010-‐13	  Bortz	  

Surveys	  provide	  a	  valid	  and	  reliable	  assessment	  of	  the	  relative	  market	  value	  of	  the	  

different	  categories	  of	  distant	  signal	  programming	  that	  cable	  systems	  carried	  during	  

the	  years	  2010-‐13.	  	  

III. Background	  

5. The	  Copyright	  Office	  has	  explained	  that:	  	  

Section	  111	  of	  the	  Copyright	  Act	  of	  1976,	  title	  17	  of	  the	  United	  States	  
Code,	  established	  a	  compulsory	  licensing	  system	  under	  which	  cable	  
systems	  may	  make	  secondary	  transmissions	  of	  copyrighted	  works.	  
The	  license	  prescribes	  various	  conditions	  under	  which	  cable	  systems	  
may	  obtain	  a	  compulsory	  license	  to	  retransmit	  copyrighted	  works	  [on	  
broadcast	  television	  stations],	  including	  the	  filing	  of	  statements	  of	  
account	  forms.	  It	  also	  establishes	  the	  requirements	  governing	  the	  
form,	  and	  content	  of	  the	  filing	  of	  these	  semi-‐annual	  statements	  and	  
submission	  of	  statutory	  royalty	  payments	  	  
(http://www.copyright.gov/licensing/sec_111.html).	  	  
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Royalties	  collected	  from	  cable	  system	  operators	  are	  distributed	  to	  the	  copyright	  

owners	  of	  the	  programs	  on	  distant	  broadcast	  signals	  (claimants)	  via	  a	  process	  

overseen	  by	  the	  Copyright	  Royalty	  Judges	  (CRJs).	  	  For	  the	  distribution	  of	  the	  2010-‐

2013	  cable	  royalty	  funds,	  the	  agreed	  categories	  of	  claimants	  are	  the	  Canadian	  

Claimants,	  Commercial	  Television	  Claimants,	  Devotional	  Claimants,	  Joint	  Sports	  

Claimants,	  Music	  Claimants,	  National	  Public	  Radio,	  Program	  Suppliers,	  and	  Public	  

Television	  Claimants	  	  (Notice	  Of	  Participant	  Groups,	  Commencement	  Of	  Voluntary	  

Negotiation	  Period	  (Allocation),	  And	  Scheduling	  Order,	  Docket	  No.	  14-‐CRB-‐0010-‐CD	  

(2010-‐13),	  Nov.	  25,	  2015).1	  

6. Cable	  system	  operators	  retransmit	  distant	  broadcast	  signals	  in	  their	  entirety	  

under	  the	  Section	  111	  compulsory	  license.	  	  As	  a	  result,	  it	  is	  impossible	  to	  directly	  

observe	  the	  market	  value	  of	  any	  one	  category	  of	  programming	  on	  those	  distant	  

signals.	  	  For	  example,	  the	  distant	  signal	  being	  retransmitted	  may	  include	  sports	  

programming,	  syndicated	  television	  shows,	  as	  well	  as	  locally	  produced	  shows,	  all	  for	  

a	  given	  royalty	  set	  by	  law.	  	  	  

7. As	  the	  CRJs	  have	  observed:	  	  

All	  parties	  acknowledge	  that	  Congress	  did	  not	  set	  forth	  a	  statutory	  
standard	  for	  cable	  royalty	  allocations…[F]or	  purposes	  of	  this	  
proceeding,	  the	  parties	  are	  all	  in	  agreement	  that	  the	  sole	  governing	  

                                                
1	  The	  CRJs	  have	  observed	  that	  the	  Music	  Claimants	  category	  differs	  from	  the	  others	  
because	  it	  “permeates	  all	  other	  program	  categories,”	  and	  accordingly	  the	  CRJs	  took	  a	  
share	  for	  Music	  “off	  the	  top”	  before	  allocating	  the	  royalties	  among	  the	  other	  
program	  categories	  (Federal	  Register,	  Vol.	  75,	  No.	  180,	  p.	  57075).	  	  National	  Public	  
Radio	  also	  is	  unique	  because	  its	  claim	  is	  not	  for	  television	  programming	  but	  rather	  
is	  for	  radio	  broadcasts.	  	  	  
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standard	  is	  the	  relative	  marketplace	  value	  of	  the	  distant	  broadcast	  
signal	  programming	  retransmitted	  by	  cable	  systems	  during	  2004	  and	  
2005	  (Federal	  Register,	  Vol.	  75,	  No.	  180,	  September	  17,	  2010,	  p.	  
57065).	  	  	  

Although	  there	  are	  different	  approaches	  to	  determining	  relative	  marketplace	  value,	  

Bortz	  has	  used	  a	  constant	  sum	  survey	  of	  cable	  operators	  since	  1983	  to	  determine	  

the	  relative	  value	  of	  different	  categories	  of	  distant	  signal	  programming	  

retransmitted	  by	  cable	  systems	  pursuant	  to	  the	  Section	  111	  license.	  	  The	  history	  of	  

Bortz’s	  use	  of	  the	  constant	  sum	  methodology	  is	  outlined	  in	  Appendix	  A	  of	  the	  Bortz	  

Report.	  	  Several	  market	  research	  and	  survey	  experts	  have	  offered	  testimony	  

concerning	  the	  methodology	  of	  the	  Bortz	  surveys	  in	  prior	  royalty	  distribution	  

proceedings.2	  

8. In	  their	  allocation	  of	  cable	  royalty	  funds	  for	  2004-‐2005,	  the	  CRJs	  found	  that	  

“the	  values	  of	  the	  program	  categories	  at	  issue	  among	  these	  contending	  claimants	  are	  

most	  reasonably	  delineated	  by	  a	  range	  bounded	  by	  certain	  results	  indicated	  

primarily	  by	  the	  Bortz	  constant	  sum	  survey	  .	  .	  .	  .”	  	  Federal	  Register,	  Vol.	  75,	  No.	  180,	  

p.	  57065.	  	  Similarly,	  in	  Report	  of	  the	  Copyright	  Arbitration	  Royalty	  Panel	  to	  the	  

Librarian	  of	  Congress	  (2003),	  concerning	  the	  distribution	  of	  1998	  and	  1999	  cable	  

royalty	  funds,	  the	  Copyright	  Royalty	  Arbitration	  Panel	  (CARP)	  noted:	  

In	  conclusion,	  the	  Panel	  accepts	  the	  Bortz	  survey	  as	  an	  extremely	  
robust	  (powerfully	  and	  reliably	  predictive)	  model	  for	  determining	  
relative	  value	  for	  PS,	  JSC,	  and	  NAB-‐for	  both	  the	  Basic	  Fund	  and	  the	  

                                                
2	  I	  have	  reviewed	  the	  written	  direct	  testimony	  of	  Gregory	  Duncan	  (2004-‐2005	  
Proceeding),	  Joel	  Axelrod	  (1990-‐92	  Proceeding),	  Leonard	  Reid	  (1989	  Proceeding),	  
and	  Samuel	  H.	  Book	  (1989	  Proceeding),	  who	  supported	  Bortz,	  and	  the	  written	  direct	  
testimony	  of	  	  Alan	  Rubin	  (1983,	  1989,	  2004-‐05	  Proceedings),	  who	  criticized	  Bortz.	  	  	  
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3.75%	  Fund.	  	  Indeed,	  for	  reasons	  discussed	  infra,	  we	  find	  that	  the	  
Bortz	  survey	  is	  more	  reliable	  than	  any	  other	  methodology	  presented	  
in	  this	  proceeding	  for	  determining	  the	  relative	  marketplace	  value	  of	  
these	  three	  claimant	  groups	  (p.	  31).	  	  

IV. Analysis	  of	  the	  2010-‐13	  Bortz	  Surveys	  

9. The	  Federal	  Judicial	  Center	  and	  National	  Academy	  of	  Sciences	  have	  published	  

“The	  Reference	  Guide	  on	  Survey	  Research”	  (Diamond,	  2011)—one	  of	  the	  chapters	  of	  

the	  Reference	  Manual	  on	  Scientific	  Evidence.	  	  The	  purpose	  of	  this	  Reference	  Guide	  is	  

to	  assist	  courts	  in	  evaluating	  the	  quality	  of	  a	  survey.	  	  I	  will	  use	  this	  Reference	  Guide	  

as	  a	  framework	  for	  reviewing	  the	  methodology	  of	  the	  2010-‐13	  Bortz	  Surveys3.	  

A. Purpose	  and	  Design	  of	  Survey	  

10. Diamond	  (2011)	  begins	  by	  focusing	  on	  issues	  related	  to	  the	  purpose	  and	  

design	  of	  the	  survey.	  	  She	  poses	  the	  following	  questions:	  

• Was	  the	  survey	  designed	  to	  address	  relevant	  questions?	  
• Was	  participation	  in	  the	  design,	  administration,	  and	  interpretation	  of	  the	  

survey	  appropriately	  controlled	  to	  ensure	  the	  objectivity	  of	  the	  survey?	  
• Are	  the	  experts	  who	  designed,	  conducted,	  or	  analyzed	  the	  survey	  

appropriately	  skilled	  and	  experienced?	  

11. I	  believe	  that	  the	  2010-‐13	  Bortz	  surveys	  are	  designed	  to	  address	  the	  relevant	  

question	  of	  interest,	  specifically,	  the	  relative	  value	  associated	  with	  specific	  

categories	  of	  distant	  signal	  programs.	  	  The	  surveys	  continue	  (and	  improve	  upon)	  

previous	  surveys	  conducted	  by	  Bortz	  and	  relied	  on	  by	  the	  CRJs	  and	  their	  

predecessors	  in	  rendering	  decisions	  concerning	  copyright	  royalty	  distributions.	  	  The	  
                                                
3	  I	  note	  that	  not	  all	  of	  the	  questions	  posed	  in	  the	  Reference	  Guide	  are	  relevant	  to	  the	  
design	  and	  administration	  of	  the	  Bortz	  surveys;	  only	  those	  questions	  identified	  by	  
Diamond	  (2011)	  that	  are	  relevant	  to	  the	  present	  discussion	  are	  included	  in	  my	  
opinion.	  
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fact	  that	  previous	  versions	  of	  a	  similar	  questionnaire	  and	  approach	  were	  used	  by	  

the	  CRJs	  in	  their	  royalty	  distributions	  supports	  both	  the	  validity	  and	  the	  relevance	  of	  

the	  methodology	  and,	  specifically,	  Question	  4	  concerning	  relative	  program	  values.	  	  

12. The	  questions	  used	  in	  the	  2010-‐13	  Bortz	  Surveys	  are	  clear	  and	  objective	  and	  

relevant	  to	  the	  issue	  at	  hand.	  	  Interviewers	  and	  respondents	  were	  blinded	  to	  the	  use	  

of	  the	  data,	  reducing	  bias	  that	  may	  be	  related	  to	  knowledge	  of	  the	  survey	  sponsor	  or	  

related	  to	  the	  use	  of	  the	  data.	  

13. For	  over	  thirty	  years,	  Bortz	  has	  been	  engaged	  in	  the	  design	  and	  analysis	  of	  

surveys	  presented	  to	  the	  CRJs	  and	  their	  predecessors.	  	  In	  addition,	  the	  data	  

collection	  organization	  retained	  by	  Bortz,	  THA	  Research,	  provides	  market	  research	  

to	  the	  cable	  and	  television	  industry	  and	  has	  extensive	  research	  experience	  

interviewing	  executives.	  	  In	  my	  opinion,	  both	  the	  designers	  of	  the	  survey	  and	  the	  

members	  of	  the	  data	  collection	  organization	  are	  appropriately	  skilled	  and	  

experienced.	  	  

B. Population	  Definition	  and	  Sampling	  

14. Diamond	  continues	  in	  her	  outline,	  focusing	  on	  issues	  related	  to	  population	  

definitions	  and	  sampling	  with	  the	  following	  three	  questions:	  

• Was	  an	  appropriate	  universe	  or	  population	  identified?	  
• Did	  the	  sampling	  frame	  approximate	  the	  population?	  
• Does	  the	  sample	  approximate	  the	  relevant	  characteristics	  of	  the	  

population?	  

15. The	  focus	  of	  the	  2010-‐13	  Bortz	  Surveys	  was	  “Form	  3”	  cable	  systems.	  	  Form	  3	  

operators	  are	  those	  cable	  systems	  that	  had	  at	  least	  $527,600	  in	  semi-‐annual	  “gross	  
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receipts”	  from	  retransmissions	  (see	  Bortz	  Report,	  p.	  10).	  	  Although	  focusing	  on	  

“Form	  3”	  cable	  systems	  excludes	  Form	  1	  and	  2	  systems,	  as	  noted	  by	  Bortz,	  Form	  3	  

systems	  account	  for	  more	  than	  98	  percent	  of	  total	  royalty	  payments,	  according	  to	  

the	  Cable	  Data	  Corporation.4	  	  With	  coverage	  of	  over	  98%	  of	  the	  royalty	  payment	  

universe,	  “Form	  3”	  systems	  are	  the	  appropriate	  population	  elements	  on	  which	  to	  

focus.	  

16. The	  sampling	  frame	  –that	  is,	  the	  universe	  of	  interest	  –was	  comprised	  of	  

statements	  of	  account	  filed	  by	  cable	  systems	  with	  the	  Copyright	  Office	  for	  the	  first	  

accounting	  period	  of	  each	  survey	  year	  (Bortz	  Report,	  p.	  11).	  	  This	  set	  of	  records	  used	  

as	  the	  sampling	  frame	  for	  the	  survey	  mirrors	  the	  population	  of	  interest.	  

17. The	  cable	  operator	  survey	  utilized	  a	  stratified	  random	  sample	  of	  “Form	  3”	  

cable	  system	  operators.	  	  Copyright	  royalty	  payments	  were	  used	  as	  the	  classification	  

variable	  for	  stratification	  of	  the	  sample.	  	  Specifically,	  for	  each	  year	  2010-‐2013,	  the	  

cable	  systems	  were	  divided	  into	  four	  strata,	  based	  on	  royalty	  class.	  The	  use	  of	  a	  

stratified	  sample	  results	  in	  an	  efficient	  sample	  that	  assures	  that	  the	  resulting	  sample	  

mirrors	  the	  population	  of	  interest	  (as	  compared	  to	  a	  simple	  random	  sample).	  	  In	  

addition,	  a	  stratified	  sample	  leads	  to	  more	  efficient	  standard	  errors	  (margins	  of	  

error)	  around	  the	  resulting	  estimates	  (once	  again,	  in	  comparison	  to	  a	  simple	  

random	  sample).	  	  	  

                                                
4	  Bortz	  also	  notes	  that	  it	  would	  not	  be	  feasible	  to	  include	  Form	  1	  and	  2	  systems	  in	  
the	  survey	  because	  they	  file	  simpler	  accounting	  statements	  that	  do	  not	  specifically	  
identify	  the	  distant	  signals	  carried	  on	  those	  systems	  (see	  Bortz,	  p.	  10).	  
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18. As	  outlined	  by	  Bortz	  (pp.	  11-‐12),	  the	  sample	  for	  each	  of	  the	  four	  years,	  2010-‐

2013,	  consisted	  of	  four	  strata	  with	  disproportionate	  sampling	  so	  as	  to	  most	  

efficiently	  maximize	  representation	  of	  those	  cable	  system	  operators	  who	  account	  

for	  the	  largest	  royalty	  payments.	  	  In	  my	  opinion,	  the	  resulting	  sample	  fully	  reflects	  

the	  population	  of	  interest.	  	  	  

C. Survey	  Implementation	  

19. Diamond	  (2011)	  follows	  the	  questions	  concerning	  the	  sample	  design	  with	  

ones	  that	  address	  implementation:	  

• What	  is	  the	  evidence	  that	  nonresponse	  did	  not	  bias	  the	  results	  of	  the	  
survey?	  

• What	  procedures	  were	  used	  to	  reduce	  the	  likelihood	  of	  a	  biased	  
sample?	  

• What	  precautions	  were	  taken	  to	  ensure	  that	  only	  qualified	  	  	  
respondents	  were	  included	  in	  the	  survey?	  

20. The	  survey	  of	  cable	  systems	  operators	  was	  conducted	  as	  a	  telephone	  

interview	  with	  the	  person	  most	  responsible	  for	  programming	  decisions	  serving	  as	  

the	  respondent.	  	  Overall,	  the	  survey	  achieved	  high	  response	  rates,	  ranging	  from	  

51.8%	  to	  56.6%	  for	  the	  four	  years.	  	  These	  are	  considered	  high	  response	  rates;	  it	  is	  

not	  uncommon	  for	  high	  quality	  telephone	  surveys	  conducted	  by	  organizations	  such	  

as	  the	  Pew	  Research	  Center	  to	  achieve	  response	  rates	  in	  only	  the	  10%	  to	  20%	  range.	  	  	  

21. The	  number	  of	  completed	  interviews	  per	  year	  ranged	  from	  160	  to	  170	  and	  

represents	  between	  28	  and	  40	  percent	  of	  royalties	  paid	  for	  the	  respective	  years	  

(Bortz	  Report,	  p.	  21).	  	  The	  number	  of	  completed	  interviews	  provides	  a	  reliable	  base	  

for	  estimation	  for	  each	  of	  the	  years.	  
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22. Nonresponse	  bias	  is	  a	  function	  of	  both	  the	  nonresponse	  rate	  as	  well	  as	  the	  

difference	  between	  respondents	  and	  nonrespondents	  on	  the	  key	  statistic	  of	  interest,	  

in	  this	  case,	  relative	  program	  valuation.	  	  As	  noted	  above,	  the	  high	  rate	  of	  response	  is	  

impressive	  for	  a	  telephone	  survey.	  	  In	  addition,	  high	  response	  rates	  were	  achieved	  

consistently	  across	  each	  of	  the	  strata,	  thereby	  reducing	  concerns	  related	  to	  

differential	  nonresponse	  (see	  Bortz	  Report,	  Table	  II-‐1,	  p.	  13).	  	  	  

23. The	  use	  of	  a	  probability	  based,	  stratified	  sample,	  drawn	  from	  the	  universe	  of	  

all	  Form	  3	  cable	  system	  operators,	  ensures	  that	  the	  sample	  was	  not	  biased.	  	  

24. The	  interviewers	  used	  for	  the	  study	  had	  at	  least	  5	  years	  of	  experience	  

interviewing	  executives.	  	  Interviewers	  were	  trained	  to	  request	  to	  speak	  to	  the	  

individual	  initially	  identified	  as	  responsible	  for	  programming	  decisions	  from	  

industry	  sources	  and	  to	  confirm	  that	  he	  or	  she	  was	  the	  person	  “most	  responsible	  for	  

programming	  carriage	  decisions”	  (Bortz	  Report,	  p.	  22).	  	  If	  the	  individual	  was	  not	  the	  

appropriate	  person,	  he	  or	  she	  was	  asked	  to	  identify	  that	  person;	  the	  eventual	  

respondent	  did	  confirm	  his	  or	  her	  responsibility	  for	  the	  programming	  carriage	  

decisions.	  	  Table	  II-‐4	  (p.	  23)	  of	  the	  Bortz	  report	  lists	  the	  job	  titles	  of	  the	  respondents	  

for	  each	  of	  the	  four	  years.	  	  These	  procedures	  ensured	  that	  only	  qualified	  

respondents	  were	  included	  in	  the	  survey.	  

25. With	  respect	  to	  the	  sample	  design	  and	  implementation,	  it	  is	  my	  opinion	  that	  

the	  survey	  of	  cable	  system	  operators	  conducted	  by	  Bortz	  meets	  or	  exceeds	  current	  

industry	  standards.	  
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D. The	  Survey	  Instrument	  

26. Turning	  to	  the	  survey	  instrument,	  Diamond	  (2011)	  identifies	  the	  following	  as	  

key	  issues	  relevant5	  to	  the	  Bortz	  survey:	  

• Were	  questions	  on	  the	  survey	  framed	  to	  be	  clear,	  precise,	  and	  
unbiased?	  

• Did	  the	  survey	  use	  open-‐ended	  or	  closed-‐ended	  questions?	  
• If	  probes	  were	  used	  to	  clarify	  ambiguous	  or	  incomplete	  answers,	  what	  

steps	  were	  taken	  to	  ensure	  that	  the	  probes	  were	  not	  leading	  and	  were	  
administered	  in	  a	  consistent	  fashion?	  

• What	  approach	  was	  used	  to	  avoid	  or	  measure	  potential	  order	  or	  
context	  effects?	  

27. For	  the	  2010-‐2013	  cable	  operator	  survey,	  Bortz	  made	  significant	  changes	  in	  

the	  design	  of	  the	  questionnaire,	  in	  response,	  in	  part,	  to	  comments	  offered	  by	  the	  

CRJs	  during	  the	  2004-‐2005	  hearings	  (Federal	  Register,	  2010,	  p.	  57063).	  	  These	  

changes	  resulted	  in	  new	  introductory	  questions,	  an	  improved	  wording	  of	  the	  key	  

question	  of	  interest	  concerning	  relative	  values	  among	  program	  categories,	  a	  new	  

protocol	  used	  for	  interviewing	  cable	  system	  operators	  of	  WGN	  programs,	  and	  a	  new	  

protocol	  for	  surveying	  operators	  carrying	  a	  large	  number	  of	  distant	  signals.	  	  Each	  of	  

these	  changes	  (outlined	  in	  detail	  below),	  in	  my	  opinion,	  improved	  the	  survey	  

instruments	  and	  resulted	  in	  questions	  that	  were	  clear,	  precise,	  and	  unbiased.	  

28. In	  previous	  cable	  system	  operator	  surveys,	  the	  initial	  questions	  in	  the	  survey	  

asked	  about	  the	  popularity	  of	  specific	  programming	  and	  the	  use	  of	  distant	  signal	  

                                                
5	  I	  did	  not	  include	  the	  following	  items	  identified	  by	  Diamond	  (2011),	  since	  I	  did	  not	  
find	  them	  relevant	  to	  the	  Bortz	  survey:	  	  (1)	  “Were	  some	  respondents	  likely	  to	  have	  
no	  opinion?	  	  If	  so,	  what	  steps	  were	  taken	  to	  reduce	  guessing?”;	  and	  (2)	  “If	  the	  survey	  
was	  designed	  to	  test	  a	  causal	  proposition,	  did	  the	  survey	  include	  an	  appropriate	  
control	  group	  or	  questions.”	  
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programming	  in	  advertising.	  	  Neither	  of	  these	  topics	  is	  necessarily	  a	  good	  primer	  for	  

the	  key	  question	  of	  interest,	  specifically	  the	  relative	  value	  of	  program	  categories	  

included	  in	  distant	  signals.	  

29. In	  response	  to	  the	  CRJs’	  comments	  (Federal	  Register,	  2010,	  p.	  57063),	  Bortz	  

modified	  the	  introductory	  questions	  for	  its	  2010-‐2013	  surveys.	  	  The	  introductory	  

questions	  begin	  by	  reviewing	  the	  specific	  distant	  signals	  carried	  by	  the	  system,	  and	  

then	  asked	  the	  respondent	  to	  rank	  the	  importance	  of	  the	  relevant	  programming	  

categories	  (that	  is,	  the	  subset	  of	  categories	  actually	  transmitted	  by	  the	  system6)	  and	  

to	  rank	  the	  hypothetical	  costs	  associated	  with	  obtaining	  each	  category	  of	  programs.	  	  

These	  questions	  serve	  as	  useful	  primers	  for	  the	  respondent,	  discussing	  the	  program	  

categories	  that	  are	  of	  interest	  for	  the	  key	  question,	  that	  is,	  the	  relative	  value	  

question	  (Question	  4	  in	  the	  survey).	  

30. The	  key	  question	  concerning	  relative	  value	  of	  programming	  categories	  was	  

also	  modified	  for	  the	  2010-‐2013	  surveys	  in	  light	  of	  the	  opinions	  offered	  by	  the	  CRJs	  

in	  2004-‐2005.	  	  Previous	  wording	  for	  the	  relative	  value	  question	  requested	  that	  the	  

respondent	  value	  the	  program	  categories	  with	  respect	  to	  “attracting	  and	  retaining	  

subscribers.”	  	  While	  this	  may	  be	  an	  important	  aspect	  for	  programming	  decisions,	  the	  

CRJs	  in	  rendering	  their	  opinion	  for	  the	  2004-‐2005	  royalty	  distribution	  opined	  that	  

other	  factors	  may	  also	  contribute	  to	  value	  placed	  on	  programming	  categories.	  	  In	  

                                                
6	  The	  categories	  included	  movies;	  live	  professional	  and	  college	  team	  sports;	  
syndicated	  shows,	  series,	  and	  specials;	  news	  and	  other	  station-‐produced	  programs;	  
PBS	  and	  all	  other	  programming	  broadcast	  by	  noncommercial	  stations;	  devotional	  
programs;	  and	  all	  programming	  broadcast	  by	  Canadian	  stations.	  	  
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response	  to	  that	  concern,	  the	  revised	  wording	  for	  the	  2010-‐2013	  survey	  simply	  asks	  

the	  respondent	  to	  “estimate	  the	  relative	  value	  to	  your	  cable	  system	  of	  each	  category	  

of	  programming	  actually	  broadcast	  by	  the	  stations	  .	  .	  .”	  	  The	  revised	  wording	  allows	  

the	  respondent	  to	  consider	  all	  aspects	  of	  a	  program’s	  value.	  	  	  	  

31. The	  methodology	  used	  for	  the	  key	  question	  is	  a	  constant	  sum	  methodology,	  a	  

type	  of	  open-‐ended	  question.	  	  	  A	  constant	  sum	  question	  asks	  the	  respondent	  to	  

divide	  their	  “sum”	  (e.g.,	  dollar	  budget	  or	  100%)	  across	  a	  fixed	  number	  of	  categories.	  	  

An	  advantage	  of	  the	  constant	  sum	  methodology	  over	  other	  question	  formats	  –	  most	  

specifically	  importance	  scales	  –	  is	  that	  it	  forces	  the	  respondent	  to	  think	  carefully	  

about	  their	  choices	  and	  to	  order	  their	  relative	  preferences7.	  	  	  

32. The	  constant	  sum	  methodology	  has	  been	  used	  to	  determine	  the	  comparative	  

value	  of	  distant	  signal	  non-‐network	  programming	  by	  Bortz	  since	  1983.	  	  	  

33. Although	  the	  constant	  sum	  methodology	  can	  be	  burdensome	  to	  respondents	  

if	  the	  number	  of	  categories	  is	  extensive,	  the	  present	  application	  limits	  the	  

respondent	  to	  seven	  or	  fewer	  categories	  for	  the	  allocation	  of	  the	  100%.	  	  This	  is	  a	  

reasonable	  task	  for	  the	  respondents	  to	  undertake	  and,	  in	  my	  opinion,	  the	  constant	  

sum	  methodology	  is	  an	  appropriate	  methodology	  when	  asking	  respondents	  to	  

determine	  relative	  value	  of	  various	  attributes,	  or	  in	  this	  case,	  specific	  categories	  of	  

programming.	  	  	  

                                                
7	  In	  contrast,	  respondents	  facing	  a	  rating	  scale	  can	  rank	  all	  program	  categories	  
equally	  important.	  
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34. The	  constant	  sum	  methodology	  is	  a	  well-‐established	  market	  research	  tool.	  	  

Support	  for	  the	  use	  of	  constant	  sum	  methodology	  has	  been	  offered	  in	  previous	  

proceedings	  by	  a	  number	  of	  experts.	  	  For	  example,	  Dr.	  Samuel	  Book	  noted:	  

The	  constant	  sum	  method	  utilized	  in	  the	  Bortz	  study	  is	  appropriate	  
for	  the	  purpose	  of	  assessing	  how	  cable	  operators	  would	  have	  
allocated	  programming	  budgets	  among	  distant	  signal	  non-‐network	  
programming	  categories.	  	  In	  fact,	  I	  do	  not	  believe	  there	  would	  have	  
been	  any	  better	  way	  of	  determining	  how	  cable	  operators	  would	  have	  
allocated	  their	  programming	  budgets.	  	  Constant	  sum	  surveys	  are	  often	  
used	  in	  cable	  industry	  market	  research,	  and	  they	  are	  relied	  upon	  in	  
the	  cable	  industry,	  especially	  in	  research	  situations	  where	  respondent	  
trade-‐offs	  must	  be	  considered.	  	  See	  Written	  Direct	  Testimony	  of	  
Samuel	  H.	  Book	  (1989	  Proceeding)	  (JSC	  Ex.	  3	  at	  2).	  

35. Others	  have	  concurred	  with	  Dr.	  Book’s	  assessment;	  Dr.	  Leonard	  Reid	  stated	  

that	  the	  “constant	  sum	  technique,	  such	  as	  that	  employed	  in	  the	  1989	  JSC	  survey,	  is	  a	  

valid	  and	  well-‐accepted	  research	  tool.”	  	  See	  Written	  Direct	  Testimony	  of	  	  Leonard	  

Reid	  (1989	  Proceeding)	  (JSC	  Ex.	  14	  at	  3).	  	  Dr.	  Joel	  Axelrod	  indicated	  that	  “the	  

constant	  sum	  technique	  is	  widely	  used	  and	  its	  predictive	  validity	  for	  purchase	  

behavior	  has	  been	  amply	  documented	  in	  my	  published	  research	  as	  well	  as	  research	  

reported	  by	  Haley	  and	  Case.”	  	  See	  Written	  Direct	  Testimony	  of	  Joel	  Axelrod	  	  (1990-‐

92	  Proceeding)	  (JSC	  Ex.	  2	  at	  3).	  	  As	  noted	  by	  Dr.	  Robert	  Crandall,	  “the	  constant	  sum	  

survey	  is	  the	  best	  tool	  to	  answer	  the	  question	  presented	  in	  this	  proceeding.”	  	  See	  

Written	  Direct	  Testimony	  of	  Robert	  Crandall	  (2004-‐2005	  Proceeding)	  (JSC	  Ex.	  4	  at	  

7).	  	  

36. One	  of	  the	  advantages	  of	  using	  interviewers	  for	  data	  collection	  (as	  compared	  

to	  web-‐based	  or	  mail	  surveys)	  is	  that	  interviewers	  can	  assist	  respondents	  for	  whom	  
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the	  task	  may	  be	  difficult.	  	  The	  interviewer	  instructions	  for	  Question	  4	  included	  the	  

requirement	  that	  the	  interviewer	  prompt	  respondents	  if	  the	  valuations	  across	  the	  

relevant	  categories	  did	  not	  sum	  to	  100%.	  

37. In	  addition,	  once	  the	  respondent	  completed	  the	  valuation	  question,	  the	  

interviewer	  reviewed	  the	  estimates	  with	  the	  respondent	  and	  queried	  them	  as	  to	  

whether	  or	  not	  there	  were	  any	  changes	  to	  be	  made.	  	  In	  doing	  so,	  the	  respondent	  has	  

the	  opportunity	  to	  further	  consider	  his	  or	  her	  responses,	  an	  approach	  that	  ensures	  

for	  high	  quality	  of	  the	  resulting	  estimates.	  	  	  

38. As	  a	  means	  to	  reduce	  potential	  order	  or	  context	  effects	  related	  to	  the	  relative	  

values	  assigned	  to	  the	  various	  program	  categories,	  the	  presentation	  order	  of	  the	  

program	  categories	  was	  rotated	  across	  respondents.	  	  That	  is,	  for	  some	  respondents,	  

the	  first	  category	  for	  which	  a	  valuation	  was	  requested	  may	  have	  been	  “movies”	  but	  

“movies”	  was	  not	  consistently	  presented	  as	  the	  first	  category.	  	  	  

39. The	  retransmission	  of	  WGN	  programming	  presents	  a	  challenge	  with	  respect	  

to	  valuations,	  since	  WGN	  retransmissions	  include	  both	  compensable	  and	  non-‐

compensable	  programs.	  	  In	  their	  2004-‐2005	  distribution	  decision	  the	  CRJs	  

commented	  on	  this	  issue	  (see	  Federal	  Register,	  2010,	  p.	  57067).	  	  To	  address	  the	  

issue	  of	  non-‐compensable	  programming	  on	  WGN,	  for	  the	  2010-‐2013	  surveys,	  cable	  

system	  operators	  who	  carried	  only	  WGN	  as	  their	  distant	  signal	  were	  provided	  a	  

WGN	  programming	  summary	  identifying	  the	  compensable	  programing	  broadcast	  in	  

the	  relevant	  year.	  	  These	  cable	  system	  operators	  were	  instructed	  to	  respond	  to	  the	  

survey	  only	  with	  respect	  to	  these	  specific	  compensable	  programs.	  	  This	  change	  is	  an	  
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important	  clarification	  for	  those	  operators	  for	  whom	  WGN	  is	  the	  only	  distant	  signal	  

purchased.8	  

40. Changes	  in	  interviewing	  protocol	  were	  also	  adopted	  for	  those	  cable	  system	  

operators	  with	  a	  large	  number	  of	  distant	  signals.	  	  The	  consolidation	  of	  cable	  systems	  

(with	  respect	  to	  copyright	  reporting	  purposes)	  has	  led	  to	  an	  increased	  number	  of	  

cable	  systems	  carrying	  nine	  or	  more	  distant	  signals.	  	  An	  analysis	  conducted	  by	  Bortz	  

of	  systems	  with	  more	  than	  eight	  distant	  signals	  found	  that	  more	  than	  93	  percent	  of	  

the	  signals	  that	  ranked	  ninth	  or	  lower	  in	  distant	  reach	  were	  carried	  as	  distant	  

signals	  to	  fewer	  than	  5	  percent	  of	  the	  system’s	  subscribers,	  and	  those	  signals	  

accounted	  for	  less	  than	  1	  percent	  of	  royalty	  fees	  generated	  by	  all	  Form	  3	  systems	  

that	  carried	  any	  U.S.	  commercial	  distant	  signals	  over	  the	  2010-‐13	  period	  (see	  Bortz	  

Report,	  p.	  35).	  	  As	  a	  result	  of	  this	  limited	  reach,	  cable	  system	  operators	  that	  carried	  

nine	  or	  more	  distant	  signals	  were	  asked	  about	  only	  the	  eight	  most	  widely	  carried	  

distant	  signals	  on	  the	  system.	  	  In	  my	  opinion,	  reducing	  the	  burden	  in	  this	  way	  for	  

large	  cable	  system	  operators	  would	  most	  likely	  improve	  the	  quality	  of	  the	  reported	  

data	  with	  little	  to	  no	  resulting	  bias	  in	  the	  resulting	  estimates.	  

E. Data	  Collection	  and	  Processing	  

41. Diamond	  (2011)	  also	  offers	  guiding	  questions	  with	  respect	  to	  mode	  of	  data	  

collection	  and	  the	  use	  of	  interviewers:	  

• What	  limitations	  are	  associated	  with	  the	  mode	  of	  data	  collection	  used	  
in	  the	  survey?	  

                                                
8	  Note	  that	  this	  change	  has	  no	  impact	  on	  those	  cable	  systems	  for	  whom	  WGN	  is	  one	  
of	  several	  distant	  signals	  purchased.	  	  	  
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• Were	  interviewers	  appropriately	  selected	  and	  trained?	  
• Did	  the	  interviewers	  know	  about	  the	  survey	  and	  its	  sponsorship?	  
• What	  procedures	  were	  used	  to	  ensure	  and	  determine	  that	  the	  survey	  

was	  administered	  to	  minimize	  error	  and	  bias?	  

In	  addition,	  she	  discusses	  post	  survey	  processing	  by	  asking9:	  

• What	  was	  done	  to	  ensure	  that	  the	  data	  were	  recorded	  accurately?	  

42. As	  noted	  above,	  the	  cable	  operator	  survey	  was	  conducted	  by	  telephone.	  	  The	  

use	  of	  a	  telephone	  for	  data	  collection	  is	  an	  appropriate	  mode,	  especially	  for	  an	  

establishment	  survey.	  	  The	  use	  of	  telephone	  data	  collection	  ensures	  the	  

identification	  of	  an	  appropriate	  respondent	  for	  the	  survey.	  	  Telephone	  data	  

collection	  also	  is	  efficient	  (less	  costly	  than	  face	  to	  face	  data	  collection)	  while	  offering	  

the	  advantages	  of	  an	  interviewer	  (higher	  response	  rates	  and	  the	  ability	  to	  address	  

respondents’	  questions).	  	  	  

43. All	  of	  the	  interviewers	  used	  for	  this	  data	  collection	  were	  experienced	  in	  

conducting	  interviews	  with	  executives.	  	  They	  were	  not	  aware	  of	  the	  sponsor	  for	  the	  

survey.	  	  Interviewers	  were	  monitored	  to	  ensure	  proper	  interviewing	  and	  recording	  

of	  responses	  (see	  Bortz	  Report,	  p.	  20).	  

44. Data	  entry	  was	  completed	  by	  Bortz.	  	  Personnel	  compared	  entered	  data	  to	  

hard	  copy	  questionnaires	  to	  confirm	  the	  accuracy	  of	  the	  entered	  data	  (see	  Bortz	  

Report,	  p.	  23).	  	  The	  verification	  procedure	  was	  completed	  twice.	  

	   	  

                                                
9	  I	  have	  not	  included	  the	  following	  question	  raised	  by	  Diamond	  (2011),	  since	  it	  is	  not	  
relevant	  to	  the	  present	  study	  or	  analysis:	  “What	  was	  done	  to	  ensure	  that	  the	  
grouped	  data	  were	  classified	  consistently	  and	  accurately?”	  
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F. Disclosure	  and	  Reporting	  

45. The	  final	  set	  of	  questions	  that	  Diamond	  (2011)	  suggests	  as	  guidelines	  to	  

understanding	  the	  quality	  of	  surveys	  and	  survey	  data	  address	  disclosure	  and	  

reporting:	  

• When	  was	  the	  information	  about	  the	  survey	  methodology	  and	  results	  
disclosed?	   	  

• Does	  the	  survey	  report	  include	  complete	  and	  detailed	  information	  on	  
all	  relevant	  characteristics?	  

• In	  surveys	  of	  individuals,	  what	  measures	  were	  taken	  to	  protect	  the	  
identities	  of	  individual	  respondents?	  

46. All	  details	  concerning	  the	  methodology	  used	  by	  Bortz	  in	  conducting	  the	  

survey	  of	  cable	  system	  operators	  are	  included	  in	  the	  Bortz	  Report,	  including,	  but	  not	  

limited	  to,	  the	  identification	  of	  the	  population,	  detailed	  information	  about	  the	  

sampling	  frame	  and	  the	  sampling	  procedures,	  information	  concerning	  completion	  

rates,	  questionnaire	  design,	  interviewer	  training,	  and	  estimates	  based	  on	  the	  survey	  

data	  including	  the	  means	  by	  which	  to	  estimate	  the	  margin	  of	  error.	  	  

47. There	  is	  no	  information	  in	  the	  Bortz	  Report	  that	  reveals	  the	  identity	  of	  the	  

individual	  cable	  system	  operators	  or	  the	  identity	  of	  the	  specific	  respondents.	  	  The	  

Bortz	  Report	  further	  notes	  that	  survey	  respondents	  “were	  assured	  that	  their	  

responses	  would	  be	  kept	  confidential	  (i.e.,	  results	  would	  be	  reported	  only	  in	  an	  

aggregated	  form)”	  (p.	  22).	  	  	  	  

V. Conclusions	  

48. The	  2010-‐13	  surveys	  of	  cable	  system	  operators	  conducted	  by	  Bortz	  continue	  

a	  long	  series	  of	  similar	  surveys	  that	  employed	  constant	  sum	  methodology	  for	  the	  
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National	  Gambling	  Commission,	  Technical	  Advisory	  Panel,	  1998	  
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Statistics,	  1993-‐1999	  
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National	  Science	  Foundation,	  1998-‐	  
National	  Institute	  of	  Health,	  Reviewer,	  Mental	  Health	  AIDS	  and	  Immunology	  Review	  

Committee,	  1996	  
	  
Reports	  Review	  

National	  Academy	  of	  Science,	  Reviewer,	  Conducting	  Biosocial	  Surveys,	  2010	  
U.S.	  Department	  of	  Agriculture,	  Reviewer,	  Continuing	  Survey	  of	  Food	  Intake,	  1996	  
National	  Academy	  of	  Sciences,	  Reviewer,	  Report	  on	  Survey	  of	  Scientists	  and	  
Engineers,	  1991	  
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Miscellaneous	  

Organizer,	  Interviewer-‐Respondent	  Interaction	  Workshop,	  Boston,	  MA	  May,	  2013	  
Chair,	  Charles	  Cannell	  Fund	  in	  Survey	  Methodology,	  2003-‐	  
Federal	  Committee	  on	  Statistical	  Methodology,	  Member,	  Subcommittee	  on	  
Statistical	  Training,	  1995-‐1999	  
Social	  Science	  Research	  Council,	  Invited	  Participant,	  Workshop	  on	  the	  Cognition	  and	  

Measurement	  of	  Pain,	  1987	  
Social	  Science	  Research	  Council,	  Invited	  Participant,	  Seminar	  on	  Effect	  of	  Theory-‐	  

Based	  Schemas	  on	  Retrospective	  Data,	  1987	  
	  
University	  of	  Wisconsin-‐Milwaukee	  

Faculty	  Chair,	  Zilber	  School	  of	  Public	  Health,	  2014-‐2015	  
Chair,	  School	  of	  Public	  Health	  Founding	  Dean	  Search	  Committee,	  2010-‐2011	  
Member,	  School	  of	  Public	  Health	  Executive	  Committee,	  2010-‐2011	  
Chair,	  Merit	  Committee,	  Sociology	  Department,	  2010-‐2013	  
Member,	  School	  of	  Public	  Health	  Planning	  Council,	  2007-‐	  2009	  
Member,	  Division	  of	  Social	  Sciences	  Executive	  Committee,	  2005-‐2008	  
Official	  Representative	  to	  the	  Inter-‐University	  Consortium	  for	  Political	  and	  Social	  
Research,	  2003-‐2007	  
Chair,	  Recruitment	  Committee,	  Department	  of	  Sociology,	  2005;	  2012	  
Chair,	  Curriculum	  Committee,	  Urban	  Studies	  Program,	  2004-‐2005;	  2010-‐2012	  
Member,	  Research	  Committee,	  Center	  for	  Age	  and	  Community,	  2003-‐2005	  
Member,	  Applied	  Gerontology	  Certificate	  Committee,	  2004-‐2006	  
Member,	  Executive	  Committee,	  Urban	  Studies	  Program,	  2005	  
Member,	  Graduate	  Committee,	  Sociology	  Department,	  2005-‐2009;	  2012-‐2015	  

	  



Certificate of Service

 I hereby certify that on Tuesday, February 20, 2018 I provided a true and correct copy of the

Dr. Nancy Mathiowetz Written Direct Testimony to the following:

 Canadian Claimants Group, represented by Victor J Cosentino served via Electronic

Service at victor.cosentino@larsongaston.com

 Commercial Television Claimants (CTC), represented by Ann Mace served via Electronic

Service at amace@crowell.com

 Public Broadcasting Service (PBS), represented by Ronald G. Dove Jr. served via

Electronic Service at rdove@cov.com

 Devotional Claimants, represented by Michael A Warley served via Electronic Service at

michael.warley@pillsburylaw.com

 MPAA-represented Program Suppliers, represented by Alesha M Dominique served via

Electronic Service at amd@msk.com

 Signed: /s/ Michael E Kientzle




